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l.
STATEMENT OF THE CASE
Natalie D. Chapman (“the Taxpayer”) owns a 4.43 acre tract
of land legally described as Lots 12 & 13, Fontenelle Hlls IV
Addi tion, Sarpy County, Nebraska. (E17:1). The tract of |and
abuts Lot 2 of the Fontenelle Replat I, a 15.18 acre tract of
Il and which is inproved with an apartnent conplex. (E15). The
subj ect property is abutted on the west and south by other
single-famly homes, and is abutted on the north and east by the

apartnment conplexes. (E15). The tract of land is inproved with

a two-story, single-famly residence with 3,143 square feet of



above-grade finished living area built in 1996. (E17:3). The
val ue of the inprovenents is not at issue.

The Sarpy County Assessor (“the Assessor”) determ ned that
the actual or fair market value of the Taxpayer’'s real property
was $384, 490 as of the January 1, 2003, assessnent date.

(E17:1). The Assessor allocated $107,150 of this value to the

| and conmponent and $276, 340 to the inprovenment conponent.
(E17:1). The Taxpayer tinely filed a protest of that

determ nation and all eged that the actual or fair market val ue of
the property was $346,822. (El1:2). The Sarpy County Board of
Equal i zation (“the Board”) denied the protest. (E1l:1).

The Taxpayer filed an appeal of the Board’ s decision on
August 25, 2003. The Conmi ssion served a Notice in Lieu of
Summons on the Board on Septenber 18, 2003, which the Board
answered on Cctober 16, 2003. The Conm ssion issued an Order for
Hearing and Notice of Hearing to each of the Parties on January
7, 2004. An Affidavit of Service in the Conmm ssion’s records
establishes that a copy of the Order and Notice was served on
each of the Parties.

The Conmmi ssion called the case for a hearing on the nerits
of the appeal in the Cty of Lincoln, Lancaster County, Nebraska,
on March 18, 2004. The Taxpayer appeared personally at the
heari ng. The Board appeared through Mchael A Smth, Esq.,

Deputy Sarpy County Attorney. Conmm ssioners Hans, Lore, Reynolds



and W ckersham heard the appeal. Conm ssioner W ckersham served
as the presiding officer.

The Conm ssion afforded each of the parties the opportunity
to present evidence and argunent. The Board then noved to

di sm ss the appeal for failure to prove a prinma facie case.

1.
| SSUES

The issues before the Comm ssion are (1) whether the Board’s
deci sion to deny the Taxpayer’s val uation protest concerning the
| and conponent of the subject property was incorrect and either
unreasonable or arbitrary; and (2) if so, whether the Board' s

determ nation of value for the | and conponent was unreasonabl e.

L.
APPLI CABLE LAW

The Taxpayer is required to denonstrate by clear and

convi nci ng evidence (1) that the Board s decision was incorrect
and (2) that the Board s decision was unreasonable or arbitrary.
(Neb. Rev. Stat. 877-5016(7)(Reissue 2003)). The “unreasonabl e
or arbitrary” elenment requires clear and convincing evidence that
the Board either (1) failed to faithfully performits official
duties; or (2) failed to act upon sufficient conpetent evidence
in making its decision. The Taxpayer, once this initial burden

has been satisfied, nust then denonstrate by clear and convinci ng



evi dence that the Board s val ue was unreasonable. Garvey
El evators v. Adanms County Bd., 261 Neb. 130, 136, 621 N W2d 518,

523- 524 (2001).

| V.
FI NDI NGS OF FACT

The Commi ssion finds and determ nes that:

1. The | and conponent of the subject property was val ued by
Sarpy County at $107,150 for tax year 2003.

2. The Taxpayer adduced no evidence of actual or fair market

val ue of the | and conponent of the subject property.

V.
ANALYSI S

The Taxpayer purchased the | and conponent of the subject
property in 1995 for $50,000. (E1l:3). The Taxpayer alleges that
the Board s value for the | and conponent for tax year 2003
(%107, 150) exceeds actual or fair market value. (EL:3; E17:1).

The Taxpayer adduced nine properties as “conparable”
properties to the subject property for tax year 2003. (El1l; E12;
E14). No two parcels of land are exactly alike. Each parcel has
a unique location and is likely to differ fromother parcels in
some way. Typical differences requiring adjustnments are in tine

of sale, location, and physical characteristics. Property



Assessnent Val uation, 2" Ed., International Association of
Assessing O ficers, 1996, p. 76.

Any party utilizing conparable properties as evidence of
val ue or as evidence of a |ack of equalization is required to
provi de conplete and | egible copies of the County's Property
Record File for those properties for the tax year at issue.

Title 442, Neb. Adm n. Code, ch. 5, 8020.06 (12/03). See also
Order for Hearing, 12, p. 3. The Taxpayer failed to provide the
requi red docunmentation for the properties offered as
“conparabl es.” The Taxpayer adduced copies of informtion posted
on the internet by the Assessor. That information contains no
data concerning the size of the “conparable” properties. (E11l:2;
E12: 2; E13:2).

The Taxpayer is presuned conpetent to testify regarding
actual or fair market value. U S. Ecology v. Boyd County Bd. O
Equal ., 256 Neb. 7, 16, 588 N.W2d 575, 581 (1999). The Taxpayer
had no opinion of value for the |and conponent of the subject
property. The Taxpayer testified w thout objection that sometine
in the last five years a real estate agent said that the subject
property as inproved was worth approxi mately $350,000. The
Taxpayer testified that there had been no change in the
residential real estate market in the Fontenelle Hlls

nei ghborhood in the past five years. The Taxpayer was unable to



of fer any evidence of the allocation of value between the | and
conponent and the inprovenents.

The property described in Exhibit 6 (the “Gff” property) is
a 5.16 acre tract of land which is not |located in the Fontenelle
Hi |1 s nei ghborhood for assessnent purposes and is not accessible
fromFontenelle Hlls, although the tract of land is very close
to the subject property. (E15). The property described in
Exhibit 7 is not |ocated on the plat map which is Exhibit 15.
The properties described in Exhibits 8 and 9 are not in the
Fontenell e Hi | ls nei ghborhood for assessnent purposes and are
approximately one-acre in size. The property described in
Exhibit 10 is a tract of land at the foot of the very steep
entrance to the Fontenelle HiIls nei ghborhood. The property
described in Exhibits 11, 12, and 13 is a single-tract of |and
which is fenced and owned by one individual. This tract of |and
is not within the Fontenelle Hills nei ghborhood. The Taxpayer
had no opinion of value for this property.

There is no evidence that, if conparable, the assessed
val ues of the Taxpayer’s “conparabl es” represent actual or fair
mar ket value. See, e.g., Property Tax Administrator’s 2003
Reports & Opinions for Sarpy County, p. 57. The Taxpayer all eges
that her assessed val ue does not represent actual or fair market

val ue. Assum ng without deciding that this is true, there is no



evi dence that the assessed val ue of the Taxpayer’s conparabl es
represents actual or fair market val ue.

The Taxpayer also testified that the proximty of a public
gol f course, golf clubhouse and pool adversely inpacted the
actual or fair market value of the |land conmponent of the subject
property. Although the pool was closed at the tine of purchase,
all of these itens were present at the time of purchase. The
Taxpayer adduced no evidence of the inpact on actual or fair
mar ket val ue of these features.

The Taxpayer also testified that the proximty of an
apartnent conplex on the | and adjacent to the subject property
adversely inpacted actual or fair market value of the subject
property. The apartnent conplexes were in existence at the tine
of purchase. The Taxpayer adduced no evidence of the inpact on
actual or fair market value of the existence of the adjacent
apartnment conpl ex.

The Taxpayer alleged that the devel opnent of the property to
the south adversely inpacted actual or fair market value. One
lot, Lot 3, was developed with a 6,000 square-foot ranch-style
honme. (E15. But see Exhibit 18:2 and Exhibit 18:3 which lists
the Lot as Lot 6). Lot 4 was al so devel oped. (Lot 7 on Exhibit
18: 2 and Exhibit 18:3). These are the only two |ots which the

Taxpayer can see from her property. The Taxpayer adduced no



evi dence of the inpact on actual or fair market value of the
devel opnment of the property to the south of the subject property.
The Taxpayer’s evidence fails to establish that the Board’ s
deci sion to deny the Taxpayer’s val uation protest concerning the
| and conponent of the subject property was unreasonabl e.
The Taxpayer has failed to satisfy the burden of proof
required by law. The Comm ssion nmust therefore affirmthe

Board’ s deci si on.

\
CONCLUSI ONS OF LAW

1. The Conmmi ssion has jurisdiction over the Parties and over
the subject matter of this appeal.

2. The Conmission is required to affirmthe decision of the
Board unl ess evidence is adduced establishing that the
Board's action was incorrect and either unreasonable or
arbitrary. Neb. Rev. Stat. 877-5016(7) (Reissue 2003).

3. The Board is presuned to have faithfully perforned its
official duties in determning the actual or fair market
val ue of the property. The Board is also presuned to have
acted upon sufficient conpetent evidence to justify its
decision. These presunptions remain until the Taxpayer
presents conpetent evidence to the contrary. If the
presunption is extinguished the reasonabl eness of the

Board's val ue becones one of fact based upon all the
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evi dence presented. The burden of showi ng such valuation to
be unreasonabl e rests on the Taxpayer. Garvey El evators,
Inc. v. Adans County Board of Equalization, 261 Neb. 130,
136, 621 N.W2d 518, 523 (2001).

“Actual value” is defined as the market value of rea
property in the ordinary course of trade, or the nost

probabl e price expressed in terns of noney that a property

will bring if exposed for sale in the open market, or in an
arm s-length transaction, between a willing buyer and
willing seller, both of whom are know edgeabl e concerni ng

all the uses to which the real property is adapted and for
which the real property is capable of being used. Neb. Rev.
Stat. 877-112 (Reissue 2003).

An owner who is famliar with his property and knows its
worth is permtted to testify as to its value. U S. Ecol ogy
v. Boyd County Bd. O Equal., 256 Neb. 7, 16, 588 N. W 2d
575, 581 (1999).

When conparing the assessed val ues of other properties with
t he subject property to establish value the other properties
nmust be truly conparable to the subject property. DeBruce
Grain, Inc. v. oe County Bd. of Equalization, 7 Neb. App.
688, 697, 584 N.W2d 837, 843 (1998).

Based upon the applicable | aw, the Board need not put on any

evi dence to support its valuation of the property at issue



unl ess the taxpayer establishes the Board' s val uation was
unreasonable or arbitrary. Bottorf v. Cay County Bd. of
Equal i zation, 7 Neb.App. 162, 168, 580 N.W2d 561, 566
(1998) .

When a taxpayer fails to neet the burden of proof, the
Board’ s deci sion nmust be affirmed. Garvey Elevators, Inc.

supr a.

VII.
ORDER

| T I S THEREFORE ORDERED, ADJUDGED AND DECREED t hat :

The Board’s Motion to Dismss is granted.

The Sarpy County Board of Equalization’s Order setting the
assessed val ue of the subject property for tax year 2003 is
af firnmed.

The Taxpayer’'s real property legally described as Lots 12
and 13, Fontenelle Hlls IV Addition, nore comonly known as
211 Martin Drive, City of Bellevue, Sarpy County, Nebraska,
shall be valued as follows for tax year 2003:

Land $107, 150

| nprovenents  $276, 340

Tot al $383, 490

Any request for relief by any Party not specifically granted

by this order is deni ed.
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5. This decision, if no appeal is filed, shall be certified to
the Sarpy County Treasurer, and the Sarpy County Assessor,
pursuant to Neb. Rev. Stat. 877-5016(7) (Reissue 2003).

6. Thi s decision shall only be applicable to tax year 2003.

7. Each Party is to bear its own costs in this matter.

T 1S SO ORDERED

| certify that Conm ssioner Lore made and entered the above and
foregoi ng Findings and Orders in this appeal on the 18'" day of
March, 2004. The sane were approved and confirnmed by
Comm ssi oners Hans, Reynol ds and W ckersham and are therefore
deened to be the Order of the Conm ssion pursuant to Neb. Rev.

Stat. 877-5005(5) (Reissue 2003).

Si gned and seal ed this 18'"" day of March, 2004.

SEAL Wn R Wckersham Chair
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